Columbia Center

on Sustainable Investment

A JOINT CENTER OF COLUMBIA LAW SCHOOL
AND COLUMBIA CLIMATE SCHOOL

\r

Columbia FDI Perspectives

Perspectives on topical foreign direct investment issues

Editor-in-Chief; Karl P. Sauvant (Karl.Sauvant@law.columbia.edu)
Managing Editor: Chioma Menankiti (clm2249@columbia.edu)

The Columbia FDI Perspectives are a forum for public debate. The views expressed by the
authors do not reflect the opinions of CCSI or our partners and supporters.

No. 398 December 9, 2024

Outbound FDI control: a new economic security tool for the European Union?

by
Sophie Meunier and Sarah Bauerle Danzman”

On January 24, 2024, the European Union launched an initiative to explore possible restrictions
on certain investments by European firms abroad. The prospect of controlling outbound FDI was,
until recently, unthinkable. However, the EU has lately undergone a geoeconomic turn through
which the European Commission and member states have reexamined the security implications of
economic interdependence. The EU implemented an_inbound FDI screening framework in 2019,
an anti-coercion instrument n 2023 and is modernizing approaches to export controls, foreign
subsidies and procurement practices. Yet, none of these tools fully address the security risks posed
by outbound FDI through which competitor countries could obtain dual-use technologies and
related know-how for military and surveillance purposes.

The Commission first signaled its interest in outbound FDI controls in President Ursula von der
Leyen’s March 2023 speech on EU-China relations. In June 2023, the Commission released its EU
Approach to Enhanced Economic Security. The strategy outlined three policy pillars: “promote”,
“protect” and “partner” to minimize “the risks arising from certain economic flows in the context
of increased geopolitical tensions and accelerated technological shifts while preserving maximum
levels of economic openness and dynamism”. An expert group of member state representatives
and Commission officials was directed to evaluate gaps in existing trade security rules that might
require outbound FDI restrictions. Since most EU member states do not monitor outbound FDI, a
systematic assessment of the problem has been challenging. The January 2024 package included
a white paper on outbound investments, outlining a gradual approach to possibly implementing
such controls:
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e A public consultation, to solicit stakeholder views, lasting until April 2024.

e A 12-month monitoring stage, starting summer 2024, to collect data on outbound
investment flows.

e A risk-assessment stage, starting in autumn 2025, in which the Commission will
analyze the data from the monitoring stage, to scope the size and nature of the policy
problem. The Commission and member states would then determine whether and
how to design an adequate and proportional policy response to any risks identified.

The Commission is not considering outbound FDI regulation in a vacuum. In Washington, D.C.,
policymakers have been working for over three years to develop their own investment controls.
After failed efforts in Congress, the Biden Administration adopted, through a 2023 executive
order, a notification and prohibition regime for US non-passive investments in China, Hong Kong
and Macau for advanced semiconductor, quantum computing and military/surveillance-oriented
artificial intelligence technologies. The US government has encouraged its allies and partners to
enact similar measures. The war in Ukraine, China’s growing alliance with Russia and the
strengthening of an intra-EU sanctions bureaucracy have made the EU more receptive to outbound
FDI regulations focused on critical technology rather than offshoring concerns. The May 20, 2023
G-7 Leaders’ Statement on Economic Resilience and Economic Security acknowledged that
certain kinds of outbound investments to countries of concern could endanger national security
through the leakage of critical technology and know-how that is difficult to effectively manage via
export controls. This reflects the EU’s insistence that any outbound controls be narrowly restricted
to critical technology.

The EU has a long path toward implementing restrictions on outbound FDI, and the January 2024
statement, which delayed the process, is not a fait accompli. Three policy concerns in particular
need resolution:
e Get ahead of the potential dispute regarding competence over economic security.
Following the controversial transfer of FDI policy to the EU level in the 2009
Lisbon Treaty, the Court of Justice of the European Union ruled in 2017 that the
EU has exclusive competence over policy regarding FDI. This presumably also
covers outbound investments. However, national security remains a member state
competence. Actors opposed to outbound FDI control may challenge the EU’s
capacity to regulate over this issue.

e Ensure outbound rules do not conflict with other EU security-related regulatory
instruments. Otherwise, actors could circumvent outbound controls by using
loopholes or conflicts in related instruments.

e Finetune regulation and openness. Outward FDI is harder to regulate than inward
investment, as governments must monitor the investment’s ultimate destination,
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where they have no jurisdictional authority. The EU must enact rules that are
sufficiently binding to prevent circumvention through indirect acquisition channels,
while not being so strict as to make benign outbound FDI too burdensome. A
regime that is too complicated to administer would risk undermining the global
competitiveness and innovativeness of EU firms. These definitional issues, along
with questions about appropriate enforcement guidelines to encourage voluntary
compliance, have also slowed US efforts to finalize its rules.

The imposition of outbound investment restrictions would be both a substantial escalation of an
EU geoeconomic agenda and a technically difficult policy to implement without undermining a
general commitment to economic openness. The EU should approach this topic cautiously, so that
it does not inadvertently kneecap EU emerging technology companies. Constructing targeted and
effective outbound investment regulations is even more challenging than for inbound investment
screening. A good starting point would be for the EU to apply the OECD principles for inbound
screening—transparency, predictability, accountability, proportionality—to its approach for
outbound regulation.

* Sophie Meunier (smeunier@princeton.edu) is Senior Research Scholar in Public and International Affairs, Princeton
University; Sarah Bauerle Danzman (sbauerle@iu.edu) is Associate Professor of International Studies at the Hamilton
Lugar School of Global and International Studies at Indiana University Bloomington. The authors wish to thank Phil
Baumann, Jens Velten and Martin Wermelinger for their helpful peer reviews.

The material in this Perspective may be reprinted if accompanied by the following acknowledgment: “Sophie Meunier
and Sarah Bauerle Danzman, ‘Outbound FDI control: a new economic security tool for the European Union?,’
Columbia FDI Perspectives, No. 398, December 9, 2024. Reprinted with permission from the Columbia Center on
Sustainable Investment (http://ccsi.columbia.edu).” A copy should kindly be sent to the Columbia Center on
Sustainable Investment at ccsi@law.columbia.edu.

For further information, including information regarding submission to the Perspectives, please contact: Columbia
Center on Sustainable Investment, Chioma Menankiti, at ciIm2249@columbia.edu.

The Columbia Center on Sustainable Investment (CCSI), a joint center of Columbia Law School and Columbia
Climate School at Columbia University, is a leading applied research center and forum dedicated to the study, practice
and discussion of sustainable international investment. Our mission is to develop and disseminate practical approaches
and solutions, as well as to analyze topical policy-oriented issues, in order to maximize the impact of international
investment for sustainable development. The Center undertakes its mission through interdisciplinary research,
advisory projects, multi-stakeholder dialogue, educational programs, and the development of resources and tools. For
more information, visit us at http://ccsi.columbia.edu.



https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0144
mailto:smeunier@princeton.edu
mailto:sbauerle@iu.edu
http://ccsi.columbia.edu/
mailto:ccsi@law.columbia.edu
mailto:clm2249@columbia.edu
http://ccsi.columbia.edu/

Most recent Columbia FDI Perspectives
No. 397, Jonathan Kallmer The FDI determinants for high-tech companies,” Columbia FDI Perspectives,
November 25, 2024.
No. 396, Premila Nazareth Satyanand, ‘Sustainable FDI: What more can host countries do to attract and enhance
it?,” Columbia FDI Perspectives, November 11, 2024.
No. 395, Louis Brennan, Viktor Eszterhai and Shaowei He, ‘The Chinese electric vehicle industry’s FDI in
Hungary: A challenge for European policymakers,” Columbia FDI Perspectives, October 28, 2024.
No. 394, Martin Dietrich Brauch, Stefan Mayr and Carl Frederick Luthin, ‘After intra-EU BITs and the ECT, the
EU needs to abandon extra-EU BITs—for legal, energy and climate policy, and political economy reasons,’
Columbia FDI Perspectives, October 14, 2024.
No. 393, Fernando Bedoya and Belén Lassala, ‘States should take a prudential approach to the implementation
of GLOBE rules to avoid ISDS,” Columbia FDI Perspectives, September 30, 2024.



https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20397%20-%20FINAL%20-%20Kallmer.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20396%20-%20Satyanand%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20396%20-%20Satyanand%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20395%20-%20Brennan,%20Eszterhai%20and%20He%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20395%20-%20Brennan,%20Eszterhai%20and%20He%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20394%20-%20Brauch,%20Mayr%20and%20Luthin%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20394%20-%20Brauch,%20Mayr%20and%20Luthin%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20393%20-%20Bedoya%20and%20Lassala%20-%20FINAL.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20393%20-%20Bedoya%20and%20Lassala%20-%20FINAL.pdf

